Abstract
Introduction
In the family of international organizations, the European Union (EU) 1 stands apart. Carrying out a project of economic and political integration, this supranational entity escapes the traditional categories of constitutional and international law.
The EU members have endowed the supranational institutions with many domestic and external powers. In recent years, the exercise of these powers has given rise to intricate international situations. Unlike the EU itself, the EU Member States are and remain sovereign entities. This means that even in fi elds where competences have been transferred from the national to the supranational level, these states may be held internationally liable if the execution of a European rule infringes upon their preexisting obligations toward foreign states and international organizations. Yet, the emergence of such confl icts does not absolve the same states from their obligations under EU law.
However novel this issue may seem, it mirrors traditional experiences recorded by federal states. Federations, whose constitutions reserve large areas of autonomy to sub-federal entities, observe that sub-federal actions may provoke international consequences that potentially affect the whole nation. The absence of international legal personality, nonetheless, keeps the sub-federal entities safe from direct international reactions. In contrast, the international sovereignty of the EU Member States may expose the latter to international liability for wrongful acts done by the supranational institutions.
The EU members have been challenged on this account mainly before the European Court of Human Rights (ECtHR) and the judicial organs of the World Trade Organization (WTO). A potential risk also lurks behind the intensive implementation by the European institutions of the obligations arising under the United Nations (UN) Charter.
2 In these and other instances the European states meet diffi culties that have much in common with the situation that federal governments traditionally encounter. In both cases the governments in question face international effects provoked by an entity the international legal capacity of which to act is paradoxically missing or incomplete.
The complexity of the EU legislation that incidentally generates international consequences makes the international situation of the Member States more diffi cult every day. For this reason, the EU and its members have introduced legal tools that, if consented to by third parties, endow the international obligations of the EU states with fl exibility. It seems that third parties have indeed paid attention to the peculiar nature of the EU legal order and to the specifi c legal position in which the EU states often operate. A generalized understanding has emerged that whenever an EU Member State comes to the international-negotiation table, the European-law implications will be part of the agenda. Accordingly, third parties adjust to this state of affairs, and the question today is whether this EU-friendly treatment has reached the status of an international custom.
of a complex combination of acts issued in both, EC and EU framework. If appropriate, I will distinguish between the two. The supranational qualifi cation is linked obviously only to the EC, whereas the EU is governed by the inter-governmental method of decision-making. Only a tiny number of scholarly writings have examined the issue from both European and international sides. 3 Rather, these two aspects have been dealt with separately. Such partial inquiries are useful, but they remain incomplete because both legal orders intervene and interplay when normative confl icts between them appear. The purpose of this article is thus to merge both perspectives into a comprehensive analysis of the challenge that the EU members face in this context and of the correlative transformation that international practice undergoes in consequence. The article proceeds as follows.
The fi rst part lays out the problem of the EU states ' international autonomy in the context of European integration. Here, I will briefl y discuss the American federal experience of foreign relations, which mirrors the current interrogations in Europe. I then describe the legal framework of the European law of external relations. Afterwards, I expose the confl icts in the EU states ' obligations and the solutions offered respectively in European and international law. Because neither of these solutions provides satisfactory answers, the second part of this article analyses new developments that European diplomacy is bringing into international practice, either to heal existing confl icts or to prevent them. In this part I fi rst consider the well-established experience of the European states under the GATT and the WTO. Subsequently, I examine recent puzzles that have surfaced before the ECtHR and regarding the UN Charter. Even though the European strategy calls for a value judgement, this article does not imply, by the choice of its title, an a priori opinion. The term ' exceptionalism ' merely refers to the factual state of affairs in which the EU members ask for and receive a growing number of EU-friendly exceptions from their international partners.
European Integration and the International Autonomy of EU Member States
Every political entity, whether a sovereign state or a supranational organization, allocates the responsibilities to different political levels with respect to international powers. Nations organized under a federal form of government generally assign the conduct of foreign relations to the federal government. 4 If self-executing, international rights and obligations that result from the exercise of this power have domestic legal effects and trump confl icting state law. Even though the constitutional rules do not always prevent the undesirable involvement of sub-federal constituencies in federal foreign policy, national enforcement mechanisms usually restore the unity of action. To recall a major example, the Massachusetts Burma legislation provoked an action within the WTO that the whole US federation had to face. See the complaint by the EC WT/DS88, denouncing the violation In the last few decades, the European Union has been granted an unprecedented number of external powers which has engendered the need to circumscribe the corresponding competences of the EU members. Unlike a federal government the supranational institutions are not endowed with sovereignty because the latter remains with the constituent states only. Accordingly, the EU states may pursue autonomous external policies but also be penalized if their conduct infringes EU law. This situation is similar to the legal consequences that a sub-federal entity faces if its action unduly affects national foreign relations. There is, however, one major difference. Because sub-federal units do not generally have international legal personality, they cannot validly establish legal relations with foreign nations, including legal relations arising out of liability.
6 For the purpose of international responsibility, a state action that impinges on national foreign engagements will be ascribed to the federal government. 7 The latter must then fi nd means to accommodate national foreign commitments and call the recalcitrant state to order without, however, infringing principles of vertical federalism.
Today, the federal experience is, in this respect, mirrored in European practice. After 50 years of existence, the EU has engendered a dense legal order. On occasion, its legislative activity reaches beyond the EU's legal space and incidentally affects relations between third parties and EU members. The latter can be held internationally liable vis-à-vis third parties for conduct arising out of the implementation of EU law. Like the federal government, the respective EU states must then confront the international consequences of behaviour that is not their own.
A The EU Member States and the International Consequences of European Integration
Launched in 1957, the process of European integration has today engendered a unique entity. Usually qualifi ed as an international organization sui generis , the European Community (EC) has created a specifi c legal order engaging supranational by the US of the General Procurement Agreement, which is one of the instruments administered by the WTO. The EC fi led an offi cial request for consultation on 20 institutions, member states, and the citizens thereof. Its origins are rooted in the Treaty of Rome 8 and therefore remain international. The secondary law derived from the Treaty of Rome has, however, been shaped pursuant to methods of integration and qualifi es as supranational. This means that the European decisions are generally taken not by a unanimous vote, but by simple or qualifi ed majority. The supranational nature of the EC legal order is also associated with its direct effect, primacy over the norms of different states, effect of pre-emption, and effi cient mechanisms of enforcement.
9
In the last three decades the supranational endeavour has acquired a large international dimension. The EC has concluded or adhered to many international treaties and has become a major actor in a number of international institutions. The textual foundations of the European law of external relations are, nevertheless, fragmentary. Article 281 of the EC Treaty 10 establishes the international personality of the European Community, 11 but the provision itself does not reveal anything about the circumstances under which it can be exercised. Unlike sovereign states and like every international organization, the EU must comply with the principle of enumerated powers, i.e., it can act only when duly authorized and only to the authorized extent.
12
It is not easy to present the legal framework of European external relations because it is built upon elements whose shape changes over time. First, the existence of an EC/EU international power is rarely explicitly anchored, and most of the time its recognition emerges progressively. Secondly, once it is identifi ed, the task of determining whether this competence is exclusively supranational or whether it is shared with Member States is equally intricate. Even when both points are clarifi ed, the assessment can never be defi nitive because the supranational competences may vary over time. The legal personality is understood as an agglomerate of capacities to enter into binding agreements, to implement international obligations, and to carry out activities relating to right to receive and send diplomatic delegations (passive and active legation). The EC has been entitled to act with respect to all these powers. Their exercise is, however, constrained by the limited functions that the EC is permitted to carry out. In practice, the delimitation of external competences is rather a matter of degree than one of clear-cut solutions. It also depends on international rules that the EC is willing to subscribe to because some international conventions do not allow for the participation of the international organizations. Third states may be confused as to whether the EU or the Member States are competent to deal with them with respect to a particular subject. The respective powers of the EU and of the Member States are by defi nition entangled, and whenever the former expands the latter become smaller. But whether the division of powers within the EU will be taken into consideration internationally depends entirely on the agreement of third parties. In recent international practice the question is sometimes addressed by declarations of competences that the EC and EC members have to provide and update in order to be allowed to participate in some international agreements.
14 In many areas the European institutions have been able to take over the conduct of external relations previously managed by the Member States. In many other areas this ability still does not exist. Because the autonomous international acts of the states may hamper supranational policies, the EC legal order has developed effi cient mechanisms of prevention and sanction. If the need exists, the Member States are required to renegotiate and even to terminate undesirable international agreements. However, the third parties may not necessarily agree to this adjustment and insist on keeping the agreement in force. In situations where no legal link exists between a third party and the EU, the Member States may be held internationally liable for conduct arising out of the implementation of an EU rule incompatible with their international duties. These states may thus face the impossible task of complying with mutually exclusive obligations.
This situation is not without solutions. The EU legal system provides one, and so does the general international law of treaties. On occasion, a specifi c treaty may establish its own confl ict-of-laws regime. Both schemes, nonetheless, have a major fl aw. Their validity is by defi nition confi ned to the boundaries of the legal order that has engendered them, whether European or international. The next section assesses these solutions and identifi es their limits. 
B Normative Confl icts between International and Supranational Obligations of the EU Member States: Two Legal Systems at Odds
By defi nition, normative confl icts arising from the obligations of the EU states call into question two different legal orders, European and international. It is relatively easy to identify solutions foreseen for normative confl icts within each of them separately. However, every normative system tends to favour its own legal rules over norms coming from an external normative order. Consequently, the resolution of the confl icts often favours the legal system of the forum. The European system will typically require the Member States to give priority to their European commitment before any international one. Conversely, a number of international agreements oblige the same states to disregard any confl icting duties, including EU obligations. The two following subsections show how the two legal orders generally react in situations of confl ict.
Solutions in International Law: Inadequacy of Traditional Answers
Any obligation arising under EC law is a treaty-based obligation. Yet, some elements of EC practice are puzzling. Compared with the majority of treaty confl icts, inconsistencies involving the EC treaty 15 defy the traditional legal framework. The density of the EC legal order, the political interdependence of current members, and the immediacy of EU enforcement mechanisms encourage the EU Member States to honour their EU duties fi rst.
When the European Court of Justice (ECJ) announced the sui generis nature of the supranational legal order, it contrasted it with ' ordinary international treaties ' 16 and qualifi ed it as a ' new legal order of international law ' 17 and as a legal order on its own. 18 Nevertheless, the Treaty of Rome was concluded in the form of an international treaty, and the methods of its amendment remain those applicable to ' ordinary ' international agreements. Accordingly, normative confl icts arising between the EC and other international conventions are a law-of-treaties problem.
The peculiarity of treaty confl icts consists in their defi nitional relativism. Each treaty may lay down its own confl icts-of-laws rules. If the agreement contains no provisions of this kind, the general interpretive rules of the Vienna Convention on the Law of Treaties (VCLT) apply. Confl icts in treaty obligations may appear in different constellations, depending on the identity of the subject matter and of the parties, as well as on the chronology of their adoption. Accordingly, interpretation under general international law operates with basic rules such as lex specialis and lex posterior . 20 Since these apply only to confl icts of treaties with identical parties, they do not provide much help for our problem. Article 30(4) of the VCLT, 21 dealing with ' application of successive treaties relating to the same subject matter ' and involving different parties, provides:
When the parties to the later treaty do not include all the parties to the earlier one:
(a) as between States Parties to both treaties the same rule applies as in paragraph 3 [the earlier treaty applies only to the extent that its provisions are compatible with those of the later treaty]; (b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to which both States are parties governs their mutual rights and obligations.
By virtue of paragraph (4)(b) of Article 30, treaty confl icts are resolved in a way that favours the preservation of the validity of incompatible instruments. The parties engaged simultaneously by two or more agreements are invited simply to choose which duty they will honour and which they will violate by virtue of this choice. Embracing the principle of relative effects of treaties, the provision shifts the problem away from the issue of the validity of the confl icting treaties to the international responsibility that violation of one of the treaties will most likely trigger.
Analogous reasoning applies to VCLT Article 27, which is another major rule in this context and a mirror image of the relative-effects-of-treaties principle. Article 27 codifi es the international customary rule prohibiting states from referring to their domestic law in order to justify a violation of an international obligation. 22 For the purpose of this article, the latter provision has signifi cance in so far as the EC legal order may be compared, in light of its specifi c features, to a domestic one. It is diffi cult to argue that by its legal form the EC Treaty is different from an international treaty. However, the highly integrated nature of EC secondary law and the above-mentioned dicta of the ECJ inspire views that the international implications of the Member States ' duties under EU law should be considered in light of VCLT Article 27 rather than Article 30. The assimilation of law produced by international organizations to a domestic 23 Whatever the case, both articles embody the principle of pacta sunt servanda . 24 In both cases the rule of international non-opposability of rules to parties who have not consented to them applies. 25 The Vienna Convention is not the only place where rules on treaty confl icts can be found. To a considerable extent these are default rules, because very often treaties provide their own mechanisms for resolving normative confl icts. These particular mechanisms mainly include different types of confl ict clauses, 26 which typically preserve the applicability of previous or subsequent same-subject-matter treaties or which lay down the hierarchical primacy of a given treaty. 27 The architects of European integration anticipated the risk of normative confl icts, and included in the EC's founding document a clause of the latter kind.
Solutions in EC Law: Limits of Domestic Answers
The Treaty of Rome establishing the European Economic Community (the EEC, later the European Community) entered into force on 1 January 1958. International law required that in concluding the Treaty of Rome the participating states did not violate pre-existing commitments. This was a real challenge, given that the EEC's fi rst objective was to set up a customs union and that the six original members were among the signatories to the General Agreement on Tariffs and Trade (GATT). 28 The GATT is animated by the most-favoured-nation principle, which prohibits all forms of discriminatory treatment. The fi rst goal that the European endeavour sought to achieve was the establishment of a customs union, that is to say, a regionally integrated economic entity the external effect of which could only be discriminatory. The resulting antinomy was fi nally resolved partly by the text of the GATT itself and partly by the GATT signatories, who consented, not without resistance, to the statu quo . 29 This example shows that the risk of normative confl icts has been evident since the beginning of European integration. The Treaty of Rome itself foresaw the need for a provision addressing inconsistencies arising out of the Member States ' pre-existing international engagements. Its Article 307(1) (then Article 234(1)) reads as follows:
The rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding States, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty. 30 This prima facie fl exibility of Article 307 toward potentially confl icting pre-existing engagements is to a great extent undercut in the following paragraph of the provision, which states:
To the extent that such agreements are not compatible with this Treaty, the Member State or States concerned shall take all appropriate steps to eliminate the incompatibilities established. Member States shall, where necessary, assist each other to this end and shall, where appropriate, adopt a common attitude.
31
This provision gave the Member States a certain diplomatic leeway to comply with their pre-existing international engagements, but it simultaneously implied that these states would proceed to renegotiation. The standing European case law seems to construct this obligation as one of the results. The ECJ has indeed made it clear that if the renegotiation efforts fail, the Member States must denounce the instrument. Accession treaties, which are a part of EC primary law, contain provisions that specify the scope of Article 307 with regard to the particular circumstances of the EU enlargements. Until the 1995 enlargement, the relevant accession instruments operated simply as practical arrangements relating to international affairs. The fi rst fi ve accessions required that the newcomers adhere to a certain number of international agreements. 34 But the scope of international-related adhesion prerequisites has radically changed since the ' big ' 2004 accession. 35 In comparison to the previous situation, the enlargement documents have embraced a rather restrictive policy. This shift can presumably be explained by the unprecedented size of the 2004 enlargement and by underlying concerns about the manageability of future confl icts if these were not resolved upon accession. Hence, the restrictive rule of Article 307 has been further tightened in the following way.
36
In addition to the previous active obligation to accede to specifi ed international instruments, the enlargement documents have added a negatively worded duty to renegotiate or denounce international engagements not compatible with EC law. 37 Upon their accession, the new states were supposed to have brought their international portfolios into complete harmony with EC requirements. Treaty renegotiation necessarily involves third countries ' interest and consent and their inclination to consider the specifi c accession situation of the 10 states varied. This exercise proved to be a real challenge, but the European Commission helped to bring the vast majority of relevant agreements into line. The thorough review of the Member States ' treaties on the occasion of the 2004 accession has resulted in a paradoxical situation. Whereas the pre-existing international treaties of the 12 newcomers have, with only minor exceptions, been fully harmonized, the pre-existing engagements of the ' old ' members do not seem to have ever been processed in a comparable way. The case of bilateral trade agreements still maintained in force by some Member States, despite the exclusive nature of the EC's external trade powers, is particularly revealing.
Telefi s Eireann (RTE) and Independent Television Publications Ltd (ITP) v. Commission
Shortly after the establishment of the common commercial policy (CCP), some Member States requested authorization to preserve bilateral commercial treaties with third parties. Even though the CCP implies the EC's exclusive authority with respect to trade, the measure was aimed at reducing the practical impediments encountered by the young European Community, which lacked a well-equipped diplomatic service. Surprisingly, the ad hoc exception accorded for the fi rst time in 1969 for a limited period has since been regularly renewed. 38 The last exception expired on 30 April 2005. 39 Since then no action has been taken, despite the Commission's proposal to include 17 bilateral trade agreements of the 10 ' 2004 ' states in this special treatment. 40 These trade agreements, the exemption of which from the general regime has not been renewed, are hence illegal under EC law.
European integration is an undertaking in progress 41 and, in consequence, the scope of the supranational powers changes shape over time to include new powers, including external ones. This means that the applicability of Article 307 is not exclusively attached to a precise time limit after which no international agreement may fall under its aegis. 42 The evolutionary nature of the EC's competences makes this provision continuously operative. An international agreement concluded after 1 January 1958 or after the dates of the various enlargements can still qualify if its conclusion precedes the emergence of a corresponding EC competence. Legal assessment of such agreements is incomparably trickier than the evaluation of the ' pre-EC/EU ' ones, since the birth of a new supranational power happens progressively and is often One of the main devices of European integration is to create an ' ever closer union among the peoples of Europe ' : see the Preamble to the Treaty of Rome , supra note 8. 42 Otherwise, these dates would be easy to identify. For the original six members it would be the entry into force of the Rome Treaty, i.e., 1 Jan. 1958, for the other EU members the date of their respective accessions: see the fi rst Accession Treaty, supra note 34; Greek Accession Treaty, supra note 34; Treaty of Iberian Accession, supra note 34; Treaty of Accession of Austria, Finland and Sweden, supra note 34; Treaty of Accession of Cyprus, Estonia, Hungary, Latvia, Lithuania, Poland, the Czech Republic, Slovakia, and Slovenia, supra note 34; Treaty of Bulgarian and Roumanian Accession, supra note 35. defi nitively ascertained through litigation before one of the two European Courts. The fi eld of external powers with respect to foreign direct investment seems to be undergoing such a nascent moment, while Finland and Sweden are currently defending the legality of their bilateral investment treaties. 43 Despite these hurdles, the EC legal system is largely centralized and ultimately produces necessary solutions. These, however, count only within EC legal space, and not with respect to third states. Notwithstanding the legal consequences that Member States may face within the EU, third states are in principle entitled to insist on the timely and proper execution of treaty obligations. If the European enforcement mechanisms push the Member States to harsh actions such as denunciations, the latter are left to face the full effects of their international liability towards third parties. The European states and institutions have thus focused their efforts on creating legal tools to preserve as many interests as possible. As the next part of this article reveals, to a large extent this challenge has been met.
Resolving Normative Confl icts: Bringing EU-specifi c Solutions into International Practice
International and EC law do not offer helpful solutions to normative confl icts arising out of the EU Member States ' obligations. The answer provided in the VCLT basically avoids the issue by allowing all confl icting treaties to remain valid. As a result, the problem shifts from the fi eld of the law of treaties to the fi eld of state responsibility. The solution contained in Article 307 of the EC Treaty as applied by the European Courts is an effi cient but radical option; it forces the Member States to renegotiate and even to terminate EU-inconsistent international engagements.
Daily international practice, nevertheless, requires answers that are effective but that do not unnecessarily disturb the course of inter-state relations. Hence, the European states, the EU, and also international institutions have come up with solutions aspiring to cure confl icts without being ineffi cient or exceedingly aggressive. In this context, the EU states have had to defend the international compatibility of their EU duties with respect to the GATT, the WTO, the ECHR, and the UN Charter. Because the prevention of confl icts is generally more desirable than subsequent complex litigation, European diplomacy has in this regard undertaken anticipatory steps in the form of the disconnection clause. members have tried to persuade other GATT signatories to exempt the ' Six ' from the general GATT requirement of the most favoured nation clause (MFN clause). The fi rst objective that the young integration process purported to achieve consisted in the establishment of a customs union, which, like every form of regional economic integration, is by defi nition inconsistent with the GATT's chief principle of non-discrimination. 44 The way out appeared easy, because the General Agreement itself contained a solution to this problem. The EEC Member States asserted the right to benefi t from the exception under the GATT's Article XXIV. By means of paragraphs 4 and 5 of this provision, the contracting parties recognized:
the desirability of increasing freedom of trade by the development, through voluntary agreements, of closer integration between the economies of the countries parties to such agreements. They also recognize that the purpose of a customs union or of a free-trade area should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties with such territories.
Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting parties, the formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a customs union or of a free-trade area.
The GATT, however, did not provide the promoters of European integration with a blank checque to depart from the general multilateral rules without conditions. Article XXIV specifi es the limits of the internal and external economic effects of the integration enterprise. Accordingly, the Treaty of Rome underwent a thorough examination. 45 The review lasted several years but did not produce any explicit conclusions concerning compatibility, even though European integration was hugely criticized. Rather, the GATT parties progressively and tacitly recognized it as GATT-compatible. 46 In a similar way, institutional relations between the GATT and the EEC also took shape as a matter of practice, without an explicit textual basis. The GATT litigation record shows that during the period from 1947 to 1993, the EEC appeared on both defensive and offensive sides and represented common interests of the European states vis-à-vis third parties. 47 Since January 1995, the EC has been a fully fl edged WTO member alongside its Member States, whose autonomous role there has become very limited. 48 Under the GATT 1947 as well as under the WTO, the EU states benefi t from the presence and negotiating power of the European Commission. In this context, third states have agreed to take into account the internal EU division of international trade powers. Hence, the question of standing in litigation involving the EC is generally easy to resolve. Yet, because the EC states remain sovereign members of the WTO, they can act here, at least in theory, in an autonomous manner, including in the dispute resolution procedure. This is, however, unlikely ever to happen, because such action would violate the domestic division of EU trade powers. An autonomous action by an EU member in the WTO could constitute a violation of EU law and bring about an infringement procedure. This information helps one to understand why, on rare occasions, the WTO members direct their complaints to a group of individual EC members and not to the EC as a whole. The third states that engage in this strategy include mainly the United States, with which other states sometimes join. 50 These cases end up being managed by the supranational representatives anyway, and their significance seems to be purely political. Nevertheless, the possibility exists and reveals the legal intricacies of the EU states ' international position.
In a recent decision, European Communities -Selected Customs Matters , the WTO Appellate Body took special care to avoid dealing with possible external consequences of the internal EU division of powers. 51 The US attacked the WTO-consistency of the European classification and valuation of products for customs purposes. 52 The peculiarity of the alleged violation stemmed from the mixed legal nature of its origins. Though framed by a number of EC regulations, the customs administration is traditionally executed by the national authorities of the EC members, as in the case of any other European law. Therefore, while identifying the allegedly invalid measures, the US referred not only to supranational legislation but also to ' the myriad forms of administration of these measures ' 53 introduced by the Member States ' customs authorities. The US denounced as WTOinconsistent:
' the design and the structure ' of the European customs system, organized through twentyfi ve ' separate, independent customs authorities [in that it] does not provide any institution or mechanism to reconcile divergences automatically and as a matter of right when they occur.
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Partially accepting the American claim, the Appellate Body declined the invitation to disapprove the European customs system ' as a whole ' . 55 Pointing to the insuffi cient factual fi ndings in the panel's report on this issue, the permanent WTO judicial body could consequently avoid addressing the intricate question of the external legal effects of the EC domestic division of powers between supranational institutions, on the one hand, and the Member States, on the other.
The Selected Customs Matters case demonstrates the particularly challenging international situation that the European integration process can bring about for EU Member States. Although none of the states was targeted individually in the American complaint, any of them could have been. The European Commission would certainly have stepped in, and very likely would have handled the dispute. But one can recall that the EC origin of the national customs measures is rather remote and their immediate cause is national. One the other hand, the whole enterprise of European integration rests on the capacities of the Member States to implement and administer EC law. As already mentioned, the latter feature is a part of EU domestic arrangements that third states may or may not consider. Within the WTO, it is generally the case because the EC usually shelters the EU states from claims denouncing a measure of the EU as WTO-inconsistent. This is not necessarily the case in other international fora where the EC or EU has not acquired full membership. Two prominent illustrations are the ECHR and the UN Charter, neither of which allows for the participation of international subjects others than states. In respect to both, the EU has engendered law with non-negligible effects that may call into question the international liability of EU states. Ibid .
Panel Report, supra note 51, at para. 69.
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Ibid ., at para. 7.64 and Appellate Body Report, supra note 51, at paras 271 -287.
B Curing Normative Confl icts: the International Liability of EU Member States Relating to the Execution of European Law
All EU states are parties to the ECHR 56 and to the UN Charter, 57 whereas the EU itself is not. The EC and the EU have, nevertheless, developed activities that touch upon questions of human rights and international security. Without aiming specifi cally at implementing the ECHR, the European legislation happened to affect its execution by the EU states. Consequently, the latter have had to face complaints lodged in this regard before the ECtHR.
In contrast, the obligations that the EU Member States assume within the UN have not been negatively affected by their common European enterprise. To the contrary, the EU institutions are deploying considerable efforts to implement the EU states ' UN duties. Besides raising questions as to its legal basis, this assistance cannot shield European states against problems that an inaccurate EU-driven implementation of the UN Charter may provoke.
The European Convention on Human Rights: the Presumption that EU Law is Consistent with Human Rights
Even though the ECHR allows for inter-state litigation, the ECtHR has dealt with interstate complaints only four times up to now. 58 The remaining case load has consisted of actions by individual plaintiffs. The EU states have had to defend several pieces of legislation implemented as a direct obligation arising out of their EU membership. Several cases brought before the European Commission of Human Rights and ECtHR opened the question whether the responsibility of an EU state could be engaged, even though that state was not the immediate author of the challenged measure. 59 The ECtHR did not consider the fact that the alleged infringement stemmed from the implementation of EU duties as a mitigating circumstance. Nevertheless, the judges devoted several thoughts to the complexity of the EU Member States ' legal situation. was not included in the franchise. Exclusion from the franchise was effected multilaterally by the EC states ' common decision, which modifi ed the text of the founding documents of the Community. Therefore, the ECtHR had to review provisions of EC primary law. The applicant denounced the decision of the Gibraltar authorities as a violation of her right to choose the legislature as guaranteed in Article 3 of Protocol No. 1 to the ECHR. After confi rming that the latter provision is applicable in Gibraltar, the ECtHR addressed the issue in a three-pronged analysis. First, the judges assessed whether the United Kingdom could be held responsible for the lack of elections to the European Parliament in Gibraltar, given that the act under review originated in the EC. The Court observed that it was incompetent to review EC acts as such, because the EC was not a party to the ECHR. Nevertheless, the Court did not accept the British argument that no effective control could be exercised over the challenged act. 63 Instead the Court remarked that the parties to the Convention remained fully responsible for its execution. The fact of entering subsequent international treaties, such as the EC Treaty, could not absolve them from their pre-existing obligations under the European Convention. 64 Article 3 of Protocol No. 1 uses the term ' legislature ' . In the second part of its analysis the ECtHR had to answer the question whether the term also covers an elected body of a supranational nature such as the European Parliament. The Court concluded that the ambit of the Article is not limited to domestic bodies and can therefore be applied to the European Parliament as well. In the third part of their reasoning, the judges examined the real functions that the Parliament exercised with respect to Gibraltar in the relevant period. Compared to its national counterparts, the European Parliament does not have the full range of competences, and the British defence focused on this point. The Court held, however, that the body was suffi ciently involved in the legislative process within the EC to qualify as a ' legislature ' under Article 3 of Protocol No. 1. 65 The ECtHR took into account the specifi c nature of the supranational legal system of the EC to hold that the European Parliament could be equated with a domestic legislative body. 66 The Court considered the progressive increase in the European Parliament's powers and thus departed from the case law established on this point by the European Commission of Human Rights. 67 As a result, the implementation of an EC act by the United Kingdom led the Court to the conclusion that the latter had failed in its duty to safeguard the right to a ' free expression of the people in the choice of the legislature ' . Ibid ., at paras 32 -34. The ECHR was adopted in 1950, but the Rome Treaty several years later in 1957.
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Ibid ., at paras 38 -44. 66 See the dissenting opinions by Judges Sir John Freeland and Karel Jungwiert. The Matthews case has shown the potential risk to which EU Member States are exposed while implementing EU primary legislation. A recent decision of the ECtHR makes it clear, however, that Matthews -like decisions will probably remain exceptional and that the Court is ready to exercise considerable self-restraint when confronted with EU-related claims, even in the context of EC secondary law. The Bosphorus decision 69 involved a complex case implicating the laws of the ECHR, the EU, and the UN Charter. As in Matthews , an EU Member State had to face allegations that by implementing an EU law it violated the ECHR.
The applicant, a Turkish airline company, leased an aircraft from Yugoslav Airlines which, while in Ireland, was seized by the Irish authorities pursuant to an EC Council Regulation. 70 The regulation implemented the UN sanctions adopted against the Federal Republic of Yugoslavia (Serbia and Montenegro). These sanctions were later relaxed and the aircraft was returned to the owner. Subsequently, the applicant denounced a violation of his right to protection of property, guaranteed under Article 1 of Protocol No. 1 to the ECHR. Ireland hence faced a diffi cult situation. The challenge was directed against an Irish measure which, though implemented by national authorities, was adopted in the supranational decision-making process over which Ireland had only very limited control. On this point, the ECtHR noted that the EC Regulation in question was ' generally applicable ' , ' binding in its entirety ' , and ' directly applicable ' , and that, in consequence, no Member State could lawfully depart from it. The Court observed as well that the Irish authorities were right to consider themselves obliged to impound any aircraft to which the EC regulation applied, and that in this exercise they had no discretion.
However, the fact that Ireland was bound by EC law could not absolve it from its duties under the ECHR. Thus, the European Court subsequently inquired into whether the impounding constituted a violation of the Convention. On this point, the Court posited an important presumption in favour of the consistency of EC law with the ECHR. Taking into account the specifi city of the EU states ' engagement under the EC Treaty, it held that the protection of fundamental rights by EC law could have been considered ' equivalent to that of the Convention system ' . This is a critical step in the Court's reasoning. It implies that the ECtHR will exercise signifi cant self-restraint whenever the lawfulness of a national measure implementing an EC rule is in question. But this leniency is not without conditions. As the Court explained, the presumption can be rebutted if the protection of fundamental rights is manifestly defi cient. Because this was not the situation in the case at hand, Ireland was found not to be in violation of any of its obligations under the European convention.
It is rather diffi cult to predict under what circumstances the presumption of the consistency of EU law with the ECHR can be rebutted. One can foresee that the ECtHR will exercise particular caution before accepting a rebuttal. The perception of EC law as generally respectful of human rights will most likely lead the judges in Strasburg to 69 See supra note 61. remain deferential. Even though the context is very different, there is a good chance that as with the WTO, the presumption of the consistency of European rules will generalize also in the fi eld of human rights.
Although the EU is not a UN member, the supranational institutions repeatedly carry out the EU Member States ' duties under the UN Charter, and especially their obligation to bring into effect Security Council (SC) resolutions. This practice presents a considerable practical advantage, but it becomes problematic regarding the question whether the EU or its members will face international responsibility if EU implementation fails to comply with UN standards. Unlike the European system of human rights protection, the UN Charter does not give rise to much litigation. However, this traditional situation recently recorded interesting developments when private parties challenged the UN-consistency of EU legislation before the CFI and ECJ.
Implementing the Charter of the United Nations: the European Way
Recently, several EU acts were adopted to carry out the Security Council's Chapter VII anti-terrorist resolutions. Without being a UN member, the EU can establish links with the world organization in various ways, especially in the context of UN Chapter VIII. 71 No UN Charter provision, however, provides for the participation of international organizations. Obligations are hence addressed to the UN member states only. Yet, the systematic implementation of UN duties by means of the EC/EU framework has manifestly become the vehicle for EU states ' compliance. Because the Security Council resolutions are addressed to UN members, and because the EU is not among them, the questions arise as to the legal basis upon which EU implementation is anchored, as well as to the corresponding liability for faulty execution.
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The practical advantage of the situation is beyond any doubt. Supranational legislation generates a unifi ed and effi cient response to SC decisions. The European institutions have turned out to be a rather committed actor in this fi eld, and third states seem to approve the practice. Nevertheless, in the past few years a substantial number of private challenges have been brought before the EU Courts. This situation has led the EU judges to assess the legal basis that allows the EU to implement UN obligations. The European judges have executed this task with a great deal of originality, which has not gone without criticism. In the Yusuf and Kadi decisions 73 the Court of First Instance linked, with unexpected obiter conclusions, several legal grounds to justify 71 Ch. XIII deals with regional agreements established to deal with the matters related to the maintenance of international peace and security. supranational involvement in the UN terrain, and even to deduce its own exceptional power to review the SC resolutions ' conformity with the norms of ius cogens .
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The facts were remote from the adoption of a series of EC measures executing the UN sanctions against the Taliban regime in Afghanistan. 75 Based on the SC resolutions, the Community froze the funds of several entities, including two Swedish companies. These attacked the EC measures, denouncing a violation of their fundamental rights to property and to a hearing. The CFI considered it necessary to establish fi rst the EC's relationship with the UN and then to verify its powers to review the SC's decisions, to which, in its opinion, the review of the challenged acts amounted.
On the fi rst point, the CFI concluded that while the EU was not a UN member, it had succeeded to its Member States ' UN obligations. The Court then combined various provisions of the EC Treaty to deduce that the EU was competent to implement measures relating to the maintenance of international piece and security. The European judges then observed that, as a matter of principle, the Court lacked jurisdiction to review the SC's resolution except, however, when the resolution allegedly violated norms of ius cogens . This statement has provoked numerous scholarly comments because of its direct opposition to Article 103 of the UN Charter. For the fi rst time in international history, a regional court has declared its competence to set aside a binding SC Chapter VII resolution. The exercise of this power seems to be strictly limited to the question of ius cogens , but this limitation has been counterbalanced by the very wide reading that the CFI gave to the latter term.
The instead? There is no doubt that the states remain wholly and exclusively responsible for meeting the terms of SC resolutions, to which Article 103 of the UN Charter gives priority. The functional advantage of the co-ordinated EU implementation, EU devotion to the UN cause, and the truly problematic legal and political consequences of a contrary solution make it likely that any foreseeable litigation will rely on some version of the supranational exception or presumption in favour of the consistency of EU acts with the UN Charter. The incidents provoked by the external negative impacts of EU law compel EU institutions and the EU states to search for legal tools that will eliminate, or at least reduce, the risk of their occurrence. Even though their rationale is far from being limited to this end, disconnection clauses are a distinctive legal instrument that European diplomacy has introduced into international practice in order to avoid normative confl icts and accommodate the needs of integration.
C Preventing Normative Confl icts: the Policy of Disconnection Clauses
On 20 October 2005, a majority of the UNESCO member states adopted the Convention on the Protection and Promotion of the Diversity of Cultural Expressions (Diversity Convention). 77 The result of intense negotiations, the Diversity Convention has today gathered 146 signatories, including all EU Member States and the European Community. 78 This last is not a UNESCO member. However, while the negotiating process was under way, the European institutions attempted to design a unifi ed negotiation position that the EU members would adopt. This agenda invited Member States to make efforts to ensure that the following provision became part of the fi nal text:
Notwithstanding the rules of the present Convention, those Parties which are members of a regional economic integration organization constituted by sovereign States to which their member States have transferred competence over matters governed by this Convention, shall apply in their mutual relations the common rules in force in that regional economic integration organization. 79 In the draft, the provision was placed after the current Article 30 dealing with federal or non-unitary constitutional systems, 80 but in the end it did not win support from the other negotiating parties. Had it been accepted and incorporated into the fi nal text, 81 These clauses are currently included in two dozen multilateral agreements. By their means, the EU states ' disconnect ' themselves from the general regime of the treaty, to the extent that the subject matter is covered by EU/EC law and only as far as their mutual relations are concerned. The content of disconnection clauses varies from one treaty to another, but it can be expressed as follows:
Notwithstanding the rules of the present Convention, those Parties which are members of the European Economic Community shall apply in their mutual relations the common rules in force in that Community. 82 This instrument has not gone without criticism. Concerns have recently been expressed about the risks that this practice represents for the unity of a given treaty regime and also for the international system as such, should this course of action become frequent . 83 The disconnection clauses seem to challenge, if not contradict, the well established principle of relative effect of treaties 84 by making intra-EU rules internationally opposable to third states. The EU members claim by this means a right to detach themselves from a negotiated regime. However astounding this may be, disconnection clauses have acquired the status of positive law because other signatories have acquiesced in them.
If the practice of disconnection is followed by other states, it may make little sense to work for diffi cult multilateral compromises only to watch them collapse into disparate legal obligations afterwards. It is presumably for this reason that in its recent work on the fragmentation of international law, the International Law Commission (ILC) is rather critical of this tool without, however, being explicit about the reasons. 85 To date such clauses can be found in approximately 17 conventions. 86 They have known the greatest fl amboyance around the negotiation table at the Council of Europe.
individual constituent units such as States, counties, provinces, or cantons which are not obliged by the constitutional system of the federation to take legislative measures, the federal government shall inform, as necessary, the competent authorities of constituent units such as States, counties, provinces or cantons of the said provisions, with its recommendation for their adoption ' . 81 The need for such provisions is being justifi ed by the capacity of the EC to develop a dense normative system that goes far beyond what traditional intergovernmental cooperation is able to generate. Also, it is suggested that the supranational endeavour will unavoidably be frustrated if its external ramifi cations are not co-ordinated and if the international action of the EU states lacks a common line.
The rules of the European Commission's and the Council's archives allow only limited access to recent documents. Hence, it is not possible to say with accuracy what the line of reasoning on this issue is. For example, when the negotiations on the UNESCO Convention on Cultural Diversity 87 were in process, the Legal Service of the Council of the EU delivered an opinion explaining that the inclusion of a disconnection clause was appropriate. 88 The proposal contains the traditional wording 89 of the clause, but the 12-page discussion about its justifi cation remains classifi ed. 90 Basically two sets of reasons are put forward in this context. The fi rst set concerns relations between Member States and third parties, while the second refl ects the features of the EU legal order. The international argument goes as follows. The growing breadth of the EU's external powers makes it increasingly diffi cult for the Member States to survey the consistency of their international engagements with EU law. Deepening discomfort about the situation has led the EU states and institutions to promote disconnection clauses as a tool to ensure that EU states ' international engagements will not become an obstacle to EU domestic evolution. Third states in consequence lose the legal ability to request EU members to apply the multilateral rules in their mutual relations. However, the proponents of disconnection clauses argue that third parties can hardly ever be affected by intra-European developments, because the latter are limited to the EU Member States ' relations inter se and because, with respect to third countries, the multilateral obligations remain in force. On this point, one can ask whether it will always be easy to draw a clear line between ' legal relations between EU Member States inter se ' , on the one hand, and their relations towards third states, on the other. Some multilateral treaties regulate subjects such as the prevention of arms sales or illegal drug traffi cking, and their effi ciency clearly depends on the co-operation of all parties involved. Any fragmentation of the established regime may thus threaten the success of this objective. The idea that two or more parties to a multilateral treaty cannot ' disconnect ' themselves from the general rule without impeding the common goal merits consideration. By exempting the whole group of EU states from a multilateral regime, the clause creates a legal enclave the extent and implications of which may be hard to assess. The defence of the European position can, however, build upon empirical evidence showing that the European rules tend to be stricter and more detailed than the multilateral ones. 92 As such, they can hardly disturb multilateral enterprises, although this conclusion must be assessed over time. On the other hand, if European regulation merely runs beyond the basic multilateral standard, this argument confl icts with a parallel justifi cation of the clause according to which the clause is said to prevent inconsistencies and EU states ' international responsibility should a confl ict arise.
Despite this curious logic, one can understand the efforts to secure a pragmatic safeguard against litigation. The fact that the EU states give away a large amount of their normative powers makes them vulnerable whenever their international obligations entitle third states to require specifi c action. They may no longer be able to embrace such conduct, in which case they will have to rely on the EC institutions ' diligence.
Under this perspective, the disconnection policy recalls features of the federal clause. By this means, federal states waive their international responsibility for the execution of a given treaty in so far as its subject matter cannot be administered by the national governments because of particular restrictions arising from federalism. 93 While recently ratifying the UN Convention against Transnational Organized Crime and its two protocols, 94 the USA introduced a reservation referring to ' fundamental principles of federalism ' by which the American government refused to criminalize matters of ' purely local character ' . The reservation explained that federal criminal law does not apply in situations where the conduct ' does not … involve interstate or foreign commerce, or another federal interest ' . As with the relationship between disconnection clauses and EU law, the federal clause at the international level provokes the domestic limitations that federalism imposes on the federal government. In this way, the federal government absolves itself from international obligations requiring legislation that would intrude into fi elds falling within the traditional competence of the states. Disconnection as well as federal clauses hence refl ect national governments ' concern to shield themselves from international liability for actions or omissions that escape their immediate control.
Besides international considerations, disconnection clauses refl ect an important concern specifi c to the EU domestic legal system. Disconnection clauses appear both in treaties in which the EC cannot participate (e.g., conventions within the Council of Europe) and in mixed agreements, i.e., international treaties in which both the EC and the Member States participate. International agreements entered into by the EC automatically become part of the European legal system, where they are endowed with legal force that trumps secondary EC legal norms. This principle is partly anchored in Article 300(7) of the EC Treaty and has partly been developed by the ECJ. 95 Hence, it may be possible for a Member State successfully to resist a duty to implement an EC norm by claiming that the latter would amount to a violation of an international agreement to which the EC and the Member States had subscribed. By ensuring the priority application of the domestic EU regime, disconnection clauses defeat such a strategy in advance. In this sense, before the adoption of the European Council Convention on Cybercrime of 2001, 96 the Commission argued that the insertion of a disconnection clause was a matter of great importance. 97 The Commission explained 95 that the clause was necessary to ensure legal clarity and to make every EU state's national rule based upon the convention consistent with EC law. The Commission hence revealed that the main objective of the disconnection clause was not to depart from international standards, but to ensure that these did not hamper the implementation of European law. The continuing discussions on the subject of disconnection clauses show that the issue is likely to lead to interesting developments. Its signifi cance lies, however, in the fact that it is part of a broader tendency that European diplomacy promotes in order to shield the supranational endeavour against the disturbing effects of international law. If the EU succeeds, its endeavour has the chance to become the casebook example of international law fragmentation and a perfect example with which to open or close lectures on the hierarchy of international norms. There is no particular reason to be much concerned about it, because:
The I.C.J., human rights bodies, a trade regime or a regional exception may each be used for good or ignoble purposes and it should be a matter of debate and evidence and not of abstract ' consistency ' , as to which institutions should be preferred in a particular situation.
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What else can one add? This quotation is perfectly tailored to the European case and to the diverse legal tools by which the European instances and EU Member States promote the European regional exception in the landscape of international co-operation. In diverse forms and fora, the exception has been advanced for almost half a century and has been, to a great extent, accepted or at least tolerated. The question that remains open is to what extent this exception should be presumed as a matter of custom.
Conclusion: Is the European Exception Making its Way into International Law?
The transfer of powers to European supranational institutions and the resulting constraints on the domestic as well as external conduct of the 27 EU members is transforming on a daily basis the international legal condition of these states. The EU has developed a complex international practice. Its legal rules relating to external relations impose constraints primarily on the EU Member States, but by defi nition they also affect third parties. This is particularly so whenever EU members have to reconsider and review bilateral or multilateral engagements entered into with third parties. The latter are often entitled to insist on these engagements being honoured and they may also trigger the Member States ' international responsibility.
The EU members must hence deploy their best diplomatic efforts in order to obtain third parties ' concessions permitting them to embrace their EU obligations fully without infringing international ones. In many instances the European states together with European institutions have succeeded in this diffi cult exercise. With regard to the numerous exceptions that the ' EU-Member States ' group has been granted since the fi rst success in the GATT, one can ask whether this record will bring about the emergence of a new international customary rule favouring European integration. The developments within the GATT and the WTO support this movement, and so does the ECtHR's position in Bosphorus . The current practice of enacting supranational legislation implementing the Security Council's resolutions suggests that some sort of supranational exception will also apply in this context.
The process of European integration is an open-ended endeavour. The administration of normative confl icts will therefore remain a permanent challenge for all actors concerned. Given the evolution of European law, the topical uncertainties about the intra-EU division of international powers, and the proliferation of international norms, the risk of inconsistencies is likely to persist rather than disappear.
It is therefore possible to imagine that the use of international legal tools favouring the supranational enterprise will persist and even increase. Without any doubt, the alleged sui generis nature of the Brussels-related international agenda has annoyed numerous diplomats and legal scholars. Without these tools, however, European integration could be seriously hampered, because its subject-matter coverage touches upon an increasing number of issues of international importance. No international court will probably ever say that there is a genuine customary supranational exception, because nothing guarantees that the EC will always respect its international duties. Nevertheless, there is a strong likelihood that the sophistication of the European legal order, combined with practical, legal, and political considerations, will lead different international actors to lean towards deference whenever the supranational element enters the theatre of international life.
